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Abstract: The present research examines the care of the elderly in Elamite law in the 2nd millennium BC
through the corpus of Akkadian legal documents found in Susa. Nearly 600 legal texts from Susa during
the first half of the 2nd millennium BC constitute a unique source for the study of Elamite law and soci¬
ety. The care of the elderly was ordinarily a private matter and had to be provided within the family. The
sources are mostly private testaments that lack context, thus an understanding of the inheritance laws of
the Ancient Near Eastern societies and comparative legal history is necessary in order to properly contex¬
tualize the testaments. It emerges from the study that inheritance is often used to secure the elderly care
when parents face ungrateful sons. Daughters could be contracted to do the service in return of getting
sometimes the entire inheritance. The couple had to make their own arrangements to make sure that the
surviving spouse does not face destitution in old age. In our re-examination of the texts, a completely new
aspect of the elderly care will come to light.

Keywords: Susa, law, elderly care, testament, Akkadian

A team of competent scholars in 1998 surveyed the vast corpus of the ancient Near
Eastern documents to study the care of the elderly (STOL & Vleeming 1998). At the same
time, a Biblical Hebrew student in the Johns Hopkins University wrote his PhD disserta¬
tion examining the duties that were owed to one’s parents in the Bible, and the ancient Near
Eastern context in which these duties must be seen (VERBRUGGEN 1997). The sources, mostly
being private testaments and adoption documents in cuneiform, demonstrate, among other
things, how inheritance is being used as incentive and sanction against the neglectful chil¬
dren in order to secure the elderly care. The 1998 study contains six main chapters: Wilcke
surveyed the 3rd millennium in Mesopotamia (pp. 23-58), Stol (pp. 59-118) and Veenhof (pp.
119-160) examined the Old Babylonian and Old Assyrian Periods respectively, and van Driel
(pp. 161-197) wrote on the Neo-Babylonian corpus. Two remaining chapters by McDowell
and Rupprecht cover ancient Egypt (pp. 199-240). Westbrook wrote a thoughtful introduction
and conclusion dealing with the legal aspects of the problem. The study does not claim to be
comprehensive but is an attempt to organize and comprehend the vast corpus of the currently
available data. “As documents continue to be discovered in ongoing excavations, we may
expect further enlightenment on the topic addressed in a preliminary way in this volume”.
Westbrook (p. 250) thus ends his conclusion.

University of Tehran; hbadamchi@ut.ac.ir. Alexander von Humboldt Fellow in Johann Wolfgang Goethe-
Universitat, Frankfurt am Main
I was able to study and photograph these tablets in the National Museum of Iran in Tehran: MDP 24, 379;
MDP 24, 383; MDP 28 399; MDP 28, 402 and MDP 28, 405. For access to the tablets, I am grateful to the
curator Ms. S. Piran. I am also grateful to Professors Guido Pfeifer and Piotr Steinkeller and the anonymous
reviewers for reading the text and offering many helpful comments. Professors Jerrold S. Cooper, Paul Delnero
and Jacob Lauinger discussed a few texts with me.

Akkadica 139 (2018), pp. 159-178 159



Akkadica 139(2018)

The present research examines the care of the elderly in Elamite law in the 2nd millen¬
nium BC through the corpus of Akkadian legal documents found in Susa. Nearly 600 legal
texts from Susa of the first half of the 2nd millennium BC constitute a unique source for the
study of Elamite law and society: there is no legal text in Elamite language from this pe¬
riod, nor is there any Akkadian legal text found in other Elamite sites (outside Susiana) from
this period. This collection of legal texts is furthermore important for studying the develop¬
ment of law in the Old Babylonian period. There are some legal institutions already men¬
tioned in the Laws of Hammurabi whose only attestations in legal practice come from Susa
(Badamchi 2012). The collection of Susa documents were first introduced in the MDP series,
volumes 18, 22, 23, 24 and 28 where V. Scheil (1858-1940), the well-known epigrapher of the
Délégation en Perse', published the first editions and translations along with autographs of
the cuneiform tablets. Our knowledge of Akkadian has greatly developed since 1930s : stan¬
dard textbooks of Akkadian grammar (most prominently, von Soden’s GAG) and complete
dictionaries of Akkadian are now available (the CAD project and von Soden’s AHw); A few
scholars studied grammatical and orthographical characteristics of the Akkadian in Susa (De
Meyer 1962 and Salonen 1962, 1967). Despite these developments there is no reliable and
updated edition of the Susa texts available and their legal content is yet to be studied (for
a recent introduction to the corpus, see De Graef 2013; BADAMCHI 2018). For that reason,
the main texts under study will be re-edited here. In our re-examination of the texts, a com¬
pletely new aspect of the elderly care will come to light.

It emerges from the above-mentioned study by Stol and VLEEM1NG (1998, concluding
remarks on pp. 241-250) that the care of the elderly was mostly a private matter and had to be
provided within the family. The general idea is expressed in the Prologue to the Lipit-Ishtar’s
law collection (Col. II 16-24): the father must take care of his children and the children must
in turn take care of their father (ROTH 1997, 25; after STE1NKELLER 2018, 3):

“The father should support his sons (i.e., children); the sons should support their father. The father
should stand by his sons; the sons should stand by their father”.

It is therefore understandable that the law collections do not offer much information on
the topic. As WESTBROOK (1998, 242) says, “in none of the societies of the ancient Near East
was law central to the care of the aged. The reason is obvious: it was first and foremost a
social obligation”. A social obligation lacks legal sanction and mainly relies on natural love
and affection and external social pressure. This point is essential because it helps us to un¬
derstand why people make their own arrangements in private transactions and the importance
of inheritance as the basis for such family arrangements cannot be exaggerated. Nevertheless,
the law deemed it necessary to interfere under special circumstances. For example, Codex
Hammurabi §148 stipulates that if a man’s wife is struck by a skin disease, that man cannot
abandon his wife. He is allowed to marry a second wife but he must continue to support
his sick wife as long as she lives. Steinkeller (2018, 13) has recently discovered that the

1 Later renamed as Délégation Archéologique Franqaise en Iran.
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supporters of their fathers, mothers and younger siblings were normally exempted from the
corvée obligation. In the Ur III texts, individuals designated as the “father supporter” (ab.
il), the “mother supporter” (ama.il) or the “widow supporter” (nu.mu.su.il, probably referring
to a widowed mother’ son) were exempt from corvée work2. This means that although the
government was not directly involved in providing the elderly care, it facilitated the duty by
granting such exemption.

Children who inherit from their parents had the responsibly to provide care. This care
is not only emotional support but could be translated in terms of rations to be given (STOL
1998, 64-68). For example, in an Old Babylonian letter (AbB 11, 139) a man who had neglect¬
ed his mother is ordered to send his mother 300 liters of barley. In another letter (AbB 12,
124) a neglectful son is warned: “Do not neglect your mother, give her food provisions!” If
the children neglect the duty, the parents may disinherit them and give the whole inheritance
to one (or more) of the children who properly perform their filial duty. In Babylonia, the
threat of disinheritance is formulated like this: ina aplütisa inassahsu/innassah', the actual
disinheritance ina aplütisa issuh", see the references in Stol 1998, 98, note 163, see also 91,
93. Thus the inheritance could be used as an incentive to encourage and reward the grateful
children, and not inheriting as a sanction against the neglectful ones. In one such document
from the 12t h century BC Egypt, the mother of eight sons disinherits four of her sons for
abandoning her, and gives their shares to the other four (McDowell 1998, 215-216; see also
the readable biography of this lady by Donker van Heel 2016, chapter 7). In other cases,
in Mesopotamia, the father may choose a daughter over his sons. Girls do not usually inherit
but only receive a dowry (Westbrook 2003, 395). Codex Ur-Namma B2 (Civil 2011, 249)
stipulated that in the absence of sons, the unmarried daughter will be the heir. The underly¬
ing principle is that when there are sons, daughters do not inherit. And if there is more than
one daughter, the unmarried one has priority because the married one has already received
her inheritance share in the form of her dowry. Nevertheless, in Susa, the father could in his
lifetime disinherit the sons and make the daughter his sole heir in return for providing care
(see MDP 23, 285 which will be discussed presently); furthermore, a father could divide his
estate equally between his son and daughter (MDP 22, 16).

A father’s decision to disinherit his son is regulated in CH §168-69:

If a man has decided to disinherit his son (and) states to the judges : “I disinherit my son”. The
judges will examine his case and if the son has not committed the grave offence (arnam kabtam) that
warrants disinheritance, the father may not disinherit his son.
If he has committed the grave offence that warrants disinheritance by his father, the first time they
(the judges) will pardon him. If he commits the grave offence for a second time, the father may dis¬
inherit his son.

2 Steinkeller 2018, 2: “...these classifications designate workers who were temporarily freed from the perfor¬
mance of corvée duty, in order to be able to care for their elderly (and probably ailing) mothers and fathers”.
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The two laws that are closely connected clearly protected the son, whom the father
could not arbitrarily disinherit. The power of a father to disinherit his sons is extremely lim¬
ited and cannot be exercised without a cause. Only when the son commits the grave offense
for a second time, was the father allowed to disinherit him. Driver and Miles (1952, 349)
state: “the object of §169 is to prevent the father from bringing his son before the court when
only a single offence has been committed. The father must forgive this, and he will therefore
come before the court only when he can prove the repetition of the offence”. While the of¬
fense is not clearly defined in these laws, Driver and Miles (ibid.) were right to conclude that
it would include “a failure to provide a father with such maintenance as a son might have
contracted to supply”, as in quite a number of legal contracts, failure to provide the parents
with food, oil and clothing, or the failure to “honor and respect” them was considered serious
enough to disinherit them. This applies to legitimate biological and adopted children equally.
The abandonment or failure to support when there is a duty of care is a continuous offense
by nature ; in other words, the actus reus must continue for some time. How long must it con¬
tinue? It is upon the judges to determine the length by which the intention of abandonment
becomes clear. In the above-mentioned articles the emphasis on the repetition makes sense if
understood in this context.

The law here does not clarify what actions can be described as a (grave) offence,
but there are occasional references available. For example, according to Codex Hammurabi
§195, striking one’s father is an offence penalized with the severe punishment of mutilation
(the offender’s hand will be cut off, hence a mirroring punishment). According to Codex
Hammurabi §172, forcing a mother to move out of the paternal house after the father has died
is an offence that can be punished as the judges see fit : “if her children pressure her in order
to coerce her to depart from the house, the judges shall investigate her case and shall impose
a penalty on the children. That woman will not depart from her husband’s house”. According
to Codex Hammurabi §158, another valid excuse for disinheritance is sleeping with the fa¬
ther’s second wife with whom he had children after the father is dead. Here the repetition is
not a requirement.

Codex Hammurabi §191 also prohibits the disinheritance of an adopted son without
cause. If a man who had no children adopted a son, but later has had children of his own,
and decides to disinherit the adopted child, he must give him a one-third inheritance share3.
This law follows the same policy of limiting the power to disinherit a child without cause.

The first text we study from the Susa archive is a testament in which a father gives all
his property (things, movable and immovable) to his daughter (MDP 23, 285). The document
emphasizes that the act of transfer, which will be enforced when the father has died, was
made while the father was alive and in full possession of all his faculties. In lines 5-9 the

3 A one-third share here can be interpreted in three ways: one-third of a normal share, one-third of the entire
property, or just a normal inheritance share versus the preferred share that the first son receives (based on the
paradigmatic case of two heirs in which the estate is divided into three parts, the first son receiving the pre¬
ferred share of two, see Roth 1997, 141).
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details of the property in question are described and in lines 10-14 it is stated that during his
life time “he broke the clod of (his) current and future (children) and gave his estate to his
daughter Narubti”. To break the clod of children is a symbolic act denoting disinheritance. In
his study on the legal symbolism in cuneiform sources, Malul (1988, 82) concludes: “the
son whose clod is broken is thus said to forfeit his share in the inheritance. This gives the
impression that kirbanam hepüm was a symbolic act of disherison”. Admittedly the phrase
in the Susa text (MDP 23, 285, 1. 10-11) is confusing because it is not clear to whom the
clod belongs. Nevertheless, considering Malul’s comprehensive study (Malul 1988, 79-93)
and the context, the phrase in line 10, the clod of the past and future, can be interpreted as
referring to the children of the testator born already, and to the ones that may be born in the
future, after the testament is made4. This conclusion can be applied well in MDP 22, 137:
dMah-ummï is the mother of two girls; in her testament, she breaks the clod of Iluluti, her
daughter, and gives all her property to Ilatisu, her other daughter. Here we quote the relevant
lines (MDP 22, 137):

1 fdMah-[M/M-wz i-na tu-ub-ba-ti-sa\
2 i-na na-ar-a-ma-ti-sa
3 pi-sa ba-al-sii
4 sa-ap-ta-sa ba-al-ta-tu
5 i-na pa-ni si-im-ta-sa
6 ki-ir-ba-na sa I-lu-lu-ti dumu.munus-sa
7 ih'-pi-ma'
8 nig.ga-sd uru-sd u edin-sd
9 a.sa im.ma.na ü si-qi-ta
10 a-sa 80 (sila) numun bal.3.[kam]-/a
11 a-na I-la-ti-su ma-ar-ti-sa
12 na-di-is-si

33 “Mah-z/zw-wz
34 si-im-ti I-la-ti-su
35 ma-ar-ti-sa i-si-im
Margin : sü-pur dMah-um-mi

(1-12) Mah-ummï of her own free will
and in full command of her faculties,
anticipating her death, she broke the
clod of Iluluti, her daughter and gave
all her property in the city and in the
country, a field irrigated by rain and by
irrigation, a field requiring 80 liters of
seed in the third district, to Ilatisu, her
(other) daughter.

(33-35) Mah-ummï drew up this le¬
gal disposition/testament for Ilatisu her
daughter.
Fingernail of dMah-ummï (as authentica-
tion/signature).

In MDP 23, 285, the daughter thus becomes the sole heir and receives the whole es¬
tate of her father, to the detriment of other sons/heirs who are not named but categorically
deprived. In return, she must perform two important duties: to take care of the father and
feed him while he is alive and to present kispum for his spirit when he is dead. Kispum is the
Akkadian word for funerary ritual and is derived from the verb kasapum (to break bread).
This ritual is associated with offering food to the dead and the food basically consists of wa¬
ter and bread (Stol 2017, 260-261). The dead needs this offering to be happy and in peace,

4 A similar interpretation had already been given by CASSIN 1987, 287-291 and was followed by CHARPIN 2015,
146 n. 48.
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as we read in a Sumerian incantation from the Old Babylonian period (GELLER 1985, 141
and 147 ; Geller 2016; after STOL 2017, 261): a restless/evil ghost is “a man who has no name,
who has no water poured out (for him), who got no kispum bread”.

A similar duty is placed upon an adopted daughter in a Middle Babylonian adoption
document : here instead of providing food we have the word palahu, which semantically cov¬
ers the care and providing provisions with respectful manners (Stol 1998, 62; CAD P, 45-
46). To pour out water as a libation falls under the kispn offering (Tsukimoto 1985, 79).

BE 14, 40: lines 11-15:
a-di H-na-urukk'-ri-sat ba-al-ta-tu
e-ti-ir-tum i-pa-al-la-ah-si
i-na-u-ru-uk-ri-sat i-ma-at-ma e-ti-ir-
tum dumu.mi.a.ni me-e i-na-aq-qi-si

As long as Ina-Uruk-risat lives, Etirtum
will serve her. When Ina-Uruk-risat dies,
Etirtum, her daughter, will pour out water
for her.

In MDP 23, 285 lines 17-23 and the tablet’s reverse lines 16-20, two sets of pun¬
ishments are stipulated. The first one is against any potential claimant among the heirs
who, after the testator’s death, may raise a lawsuit against the testament’s beneficiary, claim¬
ing “You are not a daughter!” There is actually one record of such a lawsuit from the Old
Babylonian period (Badamchi 2016, 3-5). In a trial document (CT 2, 47), we read about a
nadltu named Amat-Samas who had no child, and therefore adopted a girl as her daughter
and in the adoption document gave her a part of her property consisting of a female slave,
real estate and furniture5. A Mesopotamian woman in her old age would normally be taken
care of by her husband and/or children (STOL 1998, 85ff.). However, this could not work for
the naditu-womcn who did not marry and did not have children. Instead these “nuns” could
adopt a person (man or woman) as child who would promise to take care of them. The ad¬
opted child would receive a bequest of property at the death of the adoptive mother in return
for fulfilling the obligation of support (HARRIS 1975, 309; STOL 1998, 97-109). After the
death of Amat-Samas, the testator, her brothers who would be her heirs in the absence of the
will, claimed against the adopted daughter and accused her of forgery; the statement of the
plaintiffs in the court speaks for itself : “They said thus : ‘Amat-Samas did not give you any¬
thing and she did not write a document for you; but upon her death you wrote it up!’ Thus
they spoke”. The act of forgery is expressed by the verb satarum which, in this context, has
the meaning “to deed” and refers to fraud6. In this case the adopted daughter had to bring
to the court the witnesses before whom the transaction was made. The witnesses were both
men and women; we read that “her male and female witnesses testified that while she [i.e.,
Amat-Samas] was alive, she gave (her) the house and wrote the document”7. Therefore, the
document was confirmed and the accusation was rejected (BADAMCHI 2016, 4).

In our Susa text, the false claimant is threatened with a water/river ordeal and his head
being struck by the god Shazi (lines 17-23): “A claimant ... will go to the water (ordeal); let

5 The text probably dates from Sin-muballit because Amat-Samas lived in this period (Harris 1975, 123).
6 For satarum in legal context see CAD S/2, 231 : to issue a legal document, to deed by means of a written docu¬

ment.
7 CT 2, 47, 22-25: si-bu-sa ü si-ba-tu-sa sa i-na bu-ul-t'i-sa-a-ma é id-di-nu ü tup-pa-am is-tü-ru iq-bu-ü-ma.
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him go up to the water. May the god Shazi strike his head!” The terminology of river ordeal
needs some clarification. According to MDP 24, 373 if the person undergoing the ordeal sub¬
merges in the water (me-e u-se-el-li-md) he loses and has to pay compensation; however, if
he come up/emerges from the water (i-na me-e il-li-i-ma), it means that he succeeds in estab¬
lishing his claim ; in other words, if he successfully undertakes the river ordeal by emerging
from the water, then his opponent will have to give him one ox and ten shekels of silver for
his labor expenses. Therefore, it is clear that the verb elii means “to go up, arise, and emerge”
(successful performance) and mé usellü means “to be submerged” (failure). In the text under
study, the verb in ana/ina mê lull is a third person singular precative from elü and means
“let him go up to the water”. In other words, let him undertake the river ordeal and let him
suffer the divine punishment. The river ordeal here is a curse that inevitably results in divine
punishment. Von Soden in AHw p. 562b considered lulu to be a noun meaning Fülle (abun¬
dance, plenty) and specifically referred to the Susa texts. CAD L, 243, favors the precative
form of the verb elü but takes the verb to be first person : Hili is not “the substantive lulu but
the precative first person singular of elü [may I come up from the water] ... because the verb
elü appears frequently in connection with water ordeal”. Recently, VAN SOLDT (2003, 127b)
writes that lu-li-i in ordeal texts should not be derived from elü, but from le’ü (to win), and
is first person. FRYMER-K.ENSKY (1981, 117) had already explained that the first person does
not fit the context because it “has the difficulty that in some cases the speaker is certain to
be dead by the time the transaction is contested”. Linguistically a derivation from either elü
or le’ü is possible, but as CAD (L, 243) notes, the verb elü appears frequently in connection
with water ordeal.

We argue that the reference to the river ordeal here and in some other contracts from
Susa is a curse, i.e. an invocation of divine punishment to fall upon a false claimant or any¬
one who violates the contract. It is not a real trial with a fair chance of winning, but a process
that inevitably brings down the divine punishment upon the violator. The name of the god
Shazi as the god responsible for exercising judgments through the powers of the river further
confirms the assumption that we deal with a river ordeal in these texts. In the Babylonian
An=Anum god list, Shazi is listed as the son of the divine river (did) (KOCH 2011, 67).

The second set of punishments appears in the reverse lines 16-20: mutilation, a large
pecuniary penalty for the contracting party who violates the contract8 : the transfer of prop¬
erty in return for the duty of care during the life and afterwards is a contract and the parties
take an oath to uphold it. There is a subtle difference between the two sets of punishments:
in the first one, the third parties are intended and since they are not parties to the contract
the punishment is invoked in the form of a curse (as if they know it will not be applied in
an earthly court). However, the second set of punishments are mutually agreed upon by the
contracting parties and can be legally enforced if necessary. Thus it can be compared to

8 CAD (volumes L, 86, and K 342) interprets touching the kidinnu as committing a sacrilege or violating the
kidinnu. Another interpretation recently proposed, considers it a symbolic gesture during the oath ceremony.
The contract obligation was strengthened symbolically by ‘touching the kidinnu' of a god (Charpin 2001 and
De Graef 2018a: 128-129).
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many other examples of physical punishments being stipulated in private contracts against
breaking the oath and violating the contract (HACKETT & HUEHNERGARD 1984, 263-272). A
few exemplary punishments for a breach of contract can be cited here (Westbrook 2003, 69):
“a peg shall be driven into her mouth and nose” (Old Sumerian); “his head shall be smeared
with hot pitch” (Old Babylonian); “melted lead shall be poured into his mouth” (Alalakh);
“he shall put out the eyes of A and her children and sell them” (Nuzi) ; “she shall die by the
iron dagger” (Neo-Babylonian). Furthermore, being unable to pay the high pecuniary penal¬
ties (compare with the owner’s liability for death caused by a goring ox in Codex Eshnunna
§53-58 and Codex Hammurabi §250-52) would inevitably result in slavery.

The binding effect of a contract is emphasized (and sanctified) by taking an oath invok¬
ing the gods and sometimes the ruling king. The oath, in Westbrook’s words (WESTBROOK
2003, 67), “secured an extra level of sanctions, royal or divine”. Thus breaking the sanctity
of a contract can be described as violating the divine protection. A crime that is punishable
with death penalty. As we read in MDP 22, 18 I. r. 15 : kidin DN ilput imdt'. Whoever breaks
the agreement that had been symbolically strengthened by touching the kidinnu of the god,
will die (for other examples, see Salonen 1967, 47 and 56). For the edition of MDP 23, 285,
see appendix 1.

In another case (MDP 28, 405), a mother gives a house to her daughter in perpetuity
as a reward for her daughter’s previous service. The interpretation of this difficult text (lines
1-5) depends on how one understands the two words here: a-nu-ma and bubütum. CAD (B,
302) and KLIMA (1959, 234) read a-nu-ma as anumma and translated it as now, because, and
bubütum as sustenance. De Meyer 1962, 93 suggested that anüma stands for ana ümi (at the
time of); and translated bubütum as famine (so does AHw 135b: hunger, starvation)9. For a-
nu-ma AHw 348a reads e'-nu-ma (inüma\ Klima (1959, 234) translates lines 3-5: “weil sie
(=die Tochter) ihr die Verpflegung besorgt hat”. Klima understands that the mother provides
a reason for her donation: She gives the house to her daughter because she had given her
food. KLIMA 1960, 37 notes: “Eine weitere Besonderheit dieser Urkunde besteht noch darin,
daB die Mutter für ihre Schenkung zu Gunsten der Tochter einen konkreten Grund anfiihrt”.
Similar understanding in CAD, B, 302: “She has given the house to her daughter in perpetu¬
ity, now she (her daughter) has given her sustenance”.

De Meyer (1962, 93) translates differently: “A a donné a sa fille une maison, c’est
au temps de la famine qu’il (la) lui a donnée”. Lines 1-5: a-da-ra-tim é a-na ma-ar-ti-[sa]
i-di-in a-nu-ma bu-bu-ti-im i-di-si-im. The word addaratim in line 1 can be a personal name.
Salonen (1967, 21) follows De Meyer: “PN hat (ihr) Haus ihrer Tochter gegeben; zur Zeit
der Hungersnot hat sie (es) ihr gegeben”. In a later publication, Klima (1972, 49-50) accepts
De Meyer’s view that a-nu-ma stands for ana ümi and bubütum means famine.

Therefore, it would be most convincing to say that the mother has given the house to
her daughter in perpetuity; (because) at the time of famine, she had provided for her (i.e.,
the daughter took care of her mother at the time of famine). The mother has two sons as well

9 See the use of bubütum in CH I, 73 (ROTH 1997, 138): Adad ... massu ina husahhim u bubütim lihalliq, ‘May
the god Adad ... destroy his land through shortage/famine and starvation/hunger’.
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as this daughter, and the sons both take an oath to honor this transaction. See the edition of
MDP 28, 405 in appendix 2.

Spouses in the ancient Near Eastern law do not normally inherit from each other. After
the husband’s death, the wife can take only her dowry that she had brought from her father’s
house and her personal property consisting of the gifts she has received from her husband.
If the wife dies the husband will not inherit her property either: if the couple have children,
her children are the heirs and if she dies without child, her dowry goes back to her father’s
house (WESTBROOK 2003, 398). In addition to retrieving the dowry and taking possession of
the marriage gifts, Codex Hammurabi §171 gives the woman a life-time right to dwell in the
family house: “the first-ranking wife will take her dowry (seriktum) and the marital gifts
(nudunnutri) that her husband deeded to her, and she will continue to live in her husband’s
house. As long as she is alive she will enjoy the use of it, but she may not sell it”. If the hus¬
band had not assigned his wife a marital gift, Codex Hammurabi §172, grants her an heir’s
share in lieu, but the inheritance share and the usufruct, i.e., the right to enjoy the use and
advantages of another’s property for a certain time, are given only to first-ranking wife who
had children with her husband and are conditional upon her remaining in the matrimonial
house and not remarrying. If she decides to remarry she will forfeit the share and the usu¬
fruct. This rule seems to have existed before the age of Hammurabi, under the Neo-Sumerian
law: a di-til-la document records that a woman who wanted to remarry after the death of
her husband, had to give up all her rights regarding her deceased husband’s house (SlGRIST
1995, no. 3, re-edited in W1LCKE 1998, 48). Due to the casuistic nature of the Mesopotamian
law collections10, Codex Ur-Namma E4 (Civil 2011, 252) is probably to be interpreted in the
same sense and not as a general rule11. The general rule is most likely outlined in the Codex
Ur-Namma 27-29 (CIVIL 2011, 248; contrary to WlLCKE 2015, 546).

10 Casuistic in a legal context simply means formulated as a case. From then on, matters get very complicated.
The term casuistic law is used by scholars in two ways: by biblical scholars, in contrast to apodictic law, which
is direct commands, e.g. “You shall not kill” or “You shall not allow a witch to live”. It is more a matter of
formulation than conception, since some biblical scholars would call laws like “Ele who strikes his mother and
father shall be put to death” as casuistic.
For legal historians, the term is in contrast to principles (Jackson 1975, 64-75). But the line between a case
and a legal principle is not always clear. Ancient Near Eastern law codes use mostly casuistic formulation, but
not exclusively. For example, is a law like “No credit shall be given to an undivided son or to a slave” (Codex
Eshnunna) a statement of principle, an apodictic law, or really a casuistic law in disguise?
In our opinion, the ancient law codes could formulate principles, but only in a very crude way. Formulating
general principles of law is not easy, which is why specialist lawyers are nowadays paid to draft new leg¬
islation, and sometimes get it wrong. Casuistic formulation is safer, in that there are less unintended conse¬
quences, but so much less useful. Attempts to expand casuistic forms into principles only create inaccuracies,
of which CU 1 is a good example. The statement “If a man commits homicide, they shall kill that man” was
certainly not true of every case of homicide in the kingdom of Ur-Namma (WESTBROOK 2003, 79). The point
is that the ancient thought in terms of examples; they could widen the examples to look like principles, but
could not predict the consequences, as modern legislation is supposed to do. One major reason is that state¬
ments of principle are useless without definitions (in the case above, a definition of homicide is needed). See
Westbrook 2003, 17.

1 1 “If a man dies, his wife will act in the house like one heir”. Compare with LH 172 : ina makkur bit mutisa zit-
tam kima aplim istên ileqqe.
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An understanding of the inheritance laws of the ancient Near Eastern societies is nec¬
essary in order to properly contextualize the testaments. The second text we study here from
the Susa archive is again a testament but the main beneficiary is the testator’s wife (MDP
24, 379, see appendix 3 for the edition). A man named Gimil-Adad gives all his property,
currently owned and whatever he may acquire in the future before he dies, to his wife and
the mother of his children Beltani. The main concern here, as we explained above regard¬
ing the rules of inheritance, is the wife’s well-being after her husband passes away. Codex
Hammurabi §172 brought up one aspect of the problem: that when the father dies, the chil¬
dren may try to force the mother to move out of the paternal house in order to divide and
take possession of their inheritance shares. The other aspect is the daily food and proper care
that the children must provide for the ageing mother. Stol (1998, 80-82) discusses some five
Old Babylonian documents in which the husband donates a certain property (a female slave
or a house for example) to his wife in order to provide for her security and some source of
income after he is gone. The Susa document is unique in the sense of the man’s generosity
and affection toward his wife. It is all the man’s present and future property that is given to
the wife as a present (MDP 24, 379, 7-9): “It is given to her as a gift because she had labored
and worked hard with him”. STOL (1998, 81) accepts the view suggested by Westbrook
(1988, 98a) that “the ownership in marital gifts did not vest in the wife during her husband’s
lifetime; it remained with the husband. Consequently, if the wife predeceased her husband,
her own heirs could not lay claim to the gift, since she had never acquired ownership of
it”. However, Stol (1998, 81) has “one important modification: the simple verb “to give”
(nadanum) has the legal meaning described by Westbrook; as so often, it has the connotation
of a promise. The verb “to give as a present” (qiasum), on the other hand, means that the gift
is an immediate reality”. If we accept this view, it is noteworthy that the Susa text uses the
verb qiasum (MDP 24, 379, in lines 5, 9, and 38; see also MDP 22, 131, line 1012). In MDP
24, 379, lines 10-22, there are two sets of stipulations regarding her sons (one threatening and
another gratifying): if they complain after the father has died, and object to the donation;
they will be disinherited and literally “chased away” from what is now “her house”. The
ungrateful son will not be allowed to enter her house, and will get no food provision from
the mother (lines 10-18). However, the son who shows respect and takes care of his mother
will be able to stay in her house and will inherit whatever she has at the end (lines 19-22).
Here by the testator’s act, instead of the usufruct described in Codex Hammurabi §172, full
legal ownership is given to the wife. This full authority is once more emphasized in the fi¬
nal section (MDP 24, 379, 38-40): “It is given to her as a gift : she may give (it) to any heir
she likes”13. Similar authority was granted to a wife who received a large donation from her
husband, including field, house, garden and sheep (MDP 22, 131): “She can give (the gift) to
whomever she likes” (lines 30-31 : a-sar ta-ra-a-mu ta-na-di-<-iri>). This full authority does
not come automatically. In another testament from Susa the donation to a wife is phrased
differently (MDP 28, 402):

12 Lines 9-11 : Wa-ar-du a-na E-ri-is-ti a-sa-ti-su i-qi-is7 i-di-is-si
13 • ,

l. 40: The 3rd person feminine singular is often made with the verbal prefix ta-; but an irregular form of
nadanum is used in line 40 (De Meyer 1962, 126).
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1 1 ir
2 dSin-ra-bi
3 a-na Nu-ur...
4 i-di-in
5 a-di ba-la-ti-sa
6 ta-ka-al-ma
7 wa-ar-ki-sa
8 3 ap-lu-sa
9 i-ra-su-u
10 ap-lu-um
11 sa la i-pa-la-hu-si-ma
12 i-na é.dü.a
13 u-ul su-hu-uz
14-21 igi ...

(1-4) Sin-rabi gave a slave (and other prop¬
erty?) to (his wife) Nur-...

(5-13) As long as she lives, she will benefit
(from the slave) ; after her death, her 3 sons
will inherit/acquire (her property).
The son who does not take care of her, will
have no share in the house (i.e. her prop¬
erty).
In front of gods and 6 witnesses.

In the text above, the mother does not have the authority to allocate the property to
anyone other than the three sons, but the ungrateful son may be disinherited. In MDP 28,
403, the formulation of the testament is even simpler : a man gives a house and a field to his
wife, and then in lines 9-13, he stipulates: a-di ba-la-ti-sa ta-ka-al-ma wa-ar-ki-sa I-pad-i-li
i-ra-as-si “As long as she is alive she will have the use of it ; after her, PN (his son or the
couple’s son) will inherit/acquire it”. This testament merely establishes a life-time usufruct
for the wife and the son who will inherit the house after her does not have the duty to pro¬
vide care.

Back to MDP 24, 379: The father is also concerned about his young daughter, as
in lines 23-25 he stipulates: \mi\-ma ku-babbar i-na bi-ri-su-nu a-na Il-sa-he-g[al] a-ha-ti-
su-nu i-na-an-di-nu. De MEYER (1962, 42) translates: “tout argent (qui est) commun entre
eux Us donneront a B”. But i-na bi-ri-su-nu is better understood here as an adverb “jointly,
together”; see a similar expression in MDP 24, 369, 11 : i-na be-ri-su-nu i-pa-lu: they will
pay jointly (CAD B, 246). So the phrase means “they will jointly give whatever silver (is re¬
quired for dowry?) to their sister Ilsa-hegal”. This probably refers to providing a dowry for a
younger sister who has not married yet. Surprisingly, we have the marriage document of this
girl in the Susa archive (clearly written years later since the father is not present). According
to MDP 24, 383, a certain Insusinak-muballit marries the daughter of Gimil-Adad ; the silver
in question was most likely allocated as dowry for the daughter who was very young when
the testament was made. This marriage document is the only known cuneiform contract in
which the marriage is described in the passive tense (in-na-ah-zu in line 4 and again in line
13)14. The connotation of the passive tense cannot be determined with certainty; as there are
no other marriage documents in the Susa archive, we don’t know if this was the rule, but it
may indicate that the man and woman are of equal standing (MDP 24, 383):

14 SeeCADA/1 183a.
15 For fIlsa-hegal (her god is abundance), see Stamm 1939, 71 and 308.
16 After CAD N/l 345b.
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